


Some access
to records can be
gained by submit-
ting the request in
writing and pay-
ing search fees
and copying fees.
In other cases, in-
vestigators have to
argue with officials, appeal to the news media for help, hire at-
torneys to write forceful letters, and/ or go to court for a judge's
order requiring the public officials to turn over documents.
Depending upon the wording of a state's public records law
and the court's interpretation of it, the only recourse may be to
lobby for better access through new legislation.

IIFormerly routine requests ... are
being denied around the country,
forcing professional investigators to run the gauntlet
of bureaucratic red tape:'

Griego's request for fax and telephone records that an infor-
mant told him could provide evidence of public corruption.
The agency claims that the records have been destroyed.

"My only recourse at this time is to seek damages at the statu-
tory rate of $100 per day per violation," Griego said.

Griego pointed out that, like most investigators, he often vis-
its courthouses and other repositories seeking public records. A
few years ago it was a simple matter of walking in, asking for a
record, and having the clerk provide it.

"Now I am often told that the records don't exist, that I can't
have them for some reason, or that it will take weeks to get
them. All of these are in direct violation of the state's open
records law, the Inspection of Public Records Act (IPRA.) Be-
cause of this I now carry with me a copy of the IPRA and vari-
ous court decisions regarding public records."

Griego said that other IRPA lawsuits have been filed in recent
years, and in June 2010, the Albuquerque Journal filed a lawsuit
against the governor's office seeking the hiring records of po-
litical appointees.

Griego has met with several state representatives to discuss
putting "more teeth" into the IRPA.

Real Estate Deeds and Liens in New Mexico.
For many years, Albuquerque investigator Eric Griego relied

on records from the New Mexico Department of Taxation and
Revenue to provide leads for the investigation of real estate
properties with delinquent taxes that had been sold. On behalf
of heirs, Griego conducted research to determine the difference
between the delinquent tax amount and the price for which the
property sold.

In 2005, the Department began denying his requests for
copies of deeds and liens. Griego sued the' agency and won a
judgment. The state appealed, but finally, in 2008, his case was
settled, with a payment of $117,500. A lawyer for the New Mex-
ico Foundation for Open Government said the amount was the
largest payment ever made in a public records case in that state.

At the time, Griego was quoted in the Albuquerque New
Mexican as saying, "I was always confident that I would prevail
in this action and was extremely pleased that the court ruled in
my favor over a year ago. I hope that the Department and other
government agencies have learned that they need to adopt poli-
cies that favor easy and open access to records."

However, by 2010, Griego had seen a different outcome.
He tells us: "Unfortunately, I believe that my lawsuit has had
a chilling effect on records requests in New Mexico. One of
the challenges I've faced is having a government agency place
otherwise public records such as deeds and e-mails into a file
legitimately considered confidential under different statutes.
The state has argued that by the simple act of including these
records in a confidential file, it somehow transforms them from
public to confidential. This is absurd, of course, and the courts
have agreed. Nonetheless, agencies continue to skirt the law."

Griego added, "It has been necessary for me to file a sec-
ond lawsuit against Taxation and Revenue." The agency denied

DMV Records in Pennsylvania
To get prompt turnaround, investigator Diane Cowan, CLI®,

relied on a vendor to provide motor vehicle records for cases
in which Cowan's investigative agency and its sister company, a
process serving firm, were doing skip tracing for attorneys rep-
resenting lenders. They had to locate persons who had defaulted
on mortgages and sometimes ordered 100 records per week.

However, during a routine audit of vendors in 2009, the State
of Pennsylvania arbitrarily ruled that Cowan could not have ac-
cess to the records.

With legal research and detailed correspondence over a pe-
riod of months, her corporate attorney successfully argued that
Cowan's access should be restored; pointing out that the type of
cases Cowan handled met the requirements of the Fair Credit
Reporting Act and the Driver's Privacy Protection Act. In fact,
in Pennsylvania, a creditor must show the court that it made a
good faith effort to discover a debtor's correct address by exam-
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ining public records, such as "motor
vehicle records."

Cowan estimated tbat it took nine
or ten montbs to resolve tbe problem,
causing great inconvenience to her
companies and a loss of revenue to
tbeir vendor.

Criminal Case Files in Ohio

"Depending
upon the word-
inq of a state's
public records
law and the court's

interpretation of it, the
only recourse may be

to lobby for better
access through new

legislation:'

Investigator Teresa Edwards is
currently working witb tbe Ohio In-
nocence Project, pro bono, in tbe case
of Troy Bradford, who was convicted
of five robberies in 1998 and sen-
tenced to 29 years in prison. A pre-
vious appellate attorney for his case
left Ohio and failed to respond to
requests for the case file, so Edwards
requested records from tbe Colum-
bus Police Department.

"I received a response saying tbat tbe Bradford case is in 'ac-
tive appeal' and tbey would not turn over tbe records. I replied in
writing stating tbe court records show tbat Bradford had no ac-
tive appeal. I tben received a call from tbe Police Division's legal
advisor stating tbat tbey 'always' consider a case to be in active
appeal and tbey do not have to turn over tbe records as long as a
person is incarcerated. I noted in disbelief tbat tbat would mean
29 years in Bradford's case."

Furtber efforts have not been successful. Edwards sent a letter
to tbe editor of tbe Columbus Dispatch, which was published. She
has since been conferring witb legal counsel.

Edwards believes tbat her requests and similar ones from an-
other Ohio investigator, Martin Yant, are being denied because
police departments have been embarrassed by having major cas-
es overturned tbrough defense inves-
tigations based on careful review of
police files, interviews of witnesses
who had never been contacted by po-
lice, and by additional forensic testing.
(See Yant's report accompanying this article)

Last year, Edwards' efforts led
to murder charges being dropped
against Derris Lewis, a high school
student whose twin brotber was mur-
dered during a home invasion by two
masked men. Investigation showed
tbe police relied heavily on "a bloody
palm print" on tbe wall of tbe Lewis
home. However, later forensic testing
showed tbat tbere was no blood asso-
ciated witb tbe palm print of Derris,
who had lived in tbe home. No other
evidence tied him to tbe crime.
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Police Personnel
Records in Georgia

In Georgia, investigator Catby
Williams Crawford uses a wide
range of public records. She provid-
ed PI Magazine witb one of her for-
mal letters of request-in this case,
seeking tbe entire personnel file on
a former police officer. Her letter
carefully cited tbe Georgia Open
Records Act, specified exactly what
records she was seeking, offered to
pay copying fees in advance, and di-
rected tbe agency to be specific if
any part of the record was denied.
If an exemption from tbe act was
claimed, Crawford would know pre-
cisely what the grounds were.

"The interesting thing is, EV-
ERY TIME I send out a request to a police agency, tbey AL-
WAYS call me, question me, ask me to discuss it and tell me what
I CANNOT have, even when I tell them what tbe law says. They
just do NOT like having to comply with tbe law!" Crawford said.

Court Records in New York
"After raising a fuss, we were able to obtain a certified copy

of an order of protection from a court in Onandaga County,
said investigator William Sullivan in Syracuse, New York. His as-
signment involved background research on a man who had been
ordered by a judge not to possess a firearm.

When tbe first request was made to tbe court, a clerk claimed
tbat tbe document could not be released without a letter of re-
quest from one of tbe parties involved. Sullivan argued success-
fully tbat the protective order didn't relate to domestic violence

or to a youthful offender, so in New
York it qualified as a public record.

Why is Access Denied?
There seems to be no simple ex-

planation for tbe trend of denying
access to public records. Part of it
is ignorance of tbe applicable laws.
In some cases, government agen-
cies are over-reacting to privacy
concerns. In otber cases it appears
tbat agencies are frustrated witb
having to spend time and effort
to answer public record requests,
so tbey try to avoid dealing witb
tbem. And, as tbe investigators
in Ohio and New Mexico have
seen, one factor may be animosity
toward investigators.

OHIO INVESTIGATOR TERESA EDWARDS (ON RIGHT), WHO IS ENGAGED IN BATTLES

wrrH POLICE DEPARTMENTS OVER PUBLIC RECORDS, IS PICTURED WITH HER ASSOCI-

ATE TERESA BLANKENSHIP, lEFT, AND THEIR TEENAGE ClIENT, DERRIS LEWIS, WHO

WAS EXONERATED IN 2009.
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"Investigators need to be
educated about how to access

the records and to be persistent in
demanding their rights to them:'

Journalists Experiencing the
Same Frustrations

Lucy Dalglish, Executive Director of the Reporters
Committee for Freedom of the Press, told PI Magazine
that journalists are having trouble getting the same access
to electronic documents as they have to hard copies of
letters and memos. She said public officials balk at provid-
ing access to information from computer e-mails and text
messages.

She added, "Some formerly public information is being
held back in the name of privacy. Fewer states are provid-
ing birth and death certificates, and more identifying in-
formation such as dates of birth or addresses is withheld."

Dalglish, who is a former editor and reporter at the St.
Paul Pioneer Press and a former media lawyer in the Min-
neapolis firm of Dorsey &Whitney, LLP, pointed out that
"for many decades, it was the journalists who fought the
public record battles."

She said "If you look at the captions in lawsuits in the
courts involving any state or federal agency, you will find
that 90 percent of the plaintiffs were local news organiza-
tions. They can't afford it now. Today the local publica-
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tions are barely able to make
payroll. So no body is filing
a public records lawsuit just
to make a point... Lawyers
say it gives public figures and
folks behind the counter li-
cense to act with impunity."

Dalglish said the only fac-
tor that is working in favor
of public records challenges
is that most of the states
now have reasonably good
"fee shifting" statutes, mean-
ing that "if you file a lawsuit
and you prevail, your costs
will be paid by the state."

The Reporter's Com-
mittee for Freedom of the
Press has extensive links to
information resources and
a directory of what types
of records are open in each
state. Dalglish said these are
public access pages, so in-
vestigators should "feel free
to use them." (See the Re-
sources box accompanymg i:t
this article.)

Ways to Continue
the Fight

Without the news media challenging closures of public
records, more of the burden falls on professional investi-
gators. Those same public records that provide the founda-
tion for investigative journalism are also a starting point for
many professional investigators' assignments.

Investigators need to be educated about how to access
the records and to be persistent in demanding their rights
to them.

Whenever legislative bodies are considering changes to
open records laws, professional investigator associations
should provide input to public officials. In addition to their
usual concerns about access to DMV records, investiga-
tors need to be concerned with the broad spectrum of all
public records. For example, in personal injury cases, they
may need to see health department records for a restaurant
where food poisoning is suspected or for a motel swim-
ming pool that was the site of a swimming or diving ac-
cident. They may need access to licensing, inspection and
disciplinary files for day care centers, taverns, amusement
park rides, and many other facilities, as well as the licensing
files for many professions.
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, RESOURCES FOR PUBLIC RECORDS ',:

A user-friendly on-line guide to access of federal and
state records is available from the Reporters Committee
for Freedom of the Pressat www.rcfp.org Follow the
link to FOIA Services.There you will find sample letters
to request release of records under the Freedom of
Information Act for federal agencies or similar laws for
each state.

Also, there is a state-by-state guide showing you what
the law provides and describing how to accessvarious
type of records. For example, a person's criminal history
in Colorado can be obtained through the Colorado
Bureau of Investigation. By contrast, in New Jersey, the
State Criminal History Record Information File is limited
to specifically authorized agencies.

The reporters' Open Government Guide is free
through the Internet, but you can also purchase a
printed version for $100 or a searchable CD-ROM for $50
if you want your own copy.

Another excellent source of information is the First
Amendment Center at Vanderbilt University. The web-
site is www.firstamendmentcenter.org. When you get to
the home page, scroll down the list on the right side of
the page until you come to FOI Material. There is a good
explanation of how to gather records using the 1966
Freedom of Information Act and the 1974 Privacy Act,
including sample letters and sample appeal letters.
The University of Florida's Brechner Center for Free-

dom of Information has a similar, thorough overview
of federal and state legislation and sample letters. The
website is http://brechner.org and the telephone num-
ber is (352) 392-2273. The Brechner Center will answer
questions bye-mail or by telephone. More than 500
queries are handled each year for members of the me-
dia, attorneys, special interests groups and the public.

-Jane Cracraft

Investigators vs.
Ohio Police Departments BY MARTIN VANT

ON A SUNNY DAY IN OCTOBER 1992, I STOPPED BY POLICE HEADQUARTERS IN HUBER HEIGHTS,

. OHIO, A SUBURB OF DAYTON, TO PICK UP COPIES OF RECORDS I HAD REQUESTED. THE RECORDS

CONCERNED A 1984 INVESTIGATION THAT LED TO THE CONVICTION OF JENNY WILCOX AND ROB-

ERT ALDRIDGE ON MULTIPLE COUNTS OF THE SEXUAL ABUSE OF CHILDREN IN A LOW-INCOME APARTMENT

COMPLEX.

Wilcox, had contacted me in 1991 shortly after Presumed Guilty,
my book on wrongful convictions, was published and begged me
to look into her case. Iwas swamped with such requests and other
duties at that time, and it took me a while to get to her case. When
I did, I realized it seemed to have been fueled by the same kind
of hysteria that had erupted in the notorious McMartin preschool
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case in California the year before.
The officer handling my request invited me into his office that

day so he could turn over the investigative records. He told me he
had objected to giving me the file, but was told he had to. "There
are a lot of things in there that I don't think should have been
included," he said as he handed me a thick folder.



Previously Undisclosed
Records

I soon realized why the officer didn't
want me to see it all. Among other things, it
contained a 29-page summary replete with
contradictory statements, bizarre accusa-
tions by parents and multiple denials from
the 20-plus children Wilcox, Aldridge and
several other adults were accused of abus-
ing. The records also revealed that one of
the six children who testified against them
was held overnight on a rape charge when
he didn't tell the investigating officer what
she wanted to hear. The ll-year-old com-
plied the next day after the officer told him
she would drop the rape charge and let him
go home if he cooperated.

I hadn't seen any of this information in
the records I had, nor did any of it come
out during the high-profile trial. Instead,
defense attorneys had been provided an
eight-page sanitized summary that focused
only on the final statements of the six chil-
dren who testified at the trial.

I started to track down the numer-
ous children named in the longer report
and was told of the investigating officer's
heavy-handed interviews in which the chil-
dren were pressured to admit they had been
abused despite their repeated denials. The
records also provided me with information

I needed to track down the boy who was
detained and his two younger brothers, all
of whom had testified about being molest-
ed by Wilcox and Aldridge. All three told
me they had been coerced by the officer
and prosecutors to lie on the stand.

My public-records request finally paid
off in 1996, when a judge overturned the '
convictions of Wilcox and Aldridge be-
cause of the prosecution's failure to dis-
close the exculpatory information in the
29-page report and the testimony of the
three boys, by then young men, even after
prosecutors had threatened to charge them
with perjury if they changed their previous
testimony

Eight years later, records I obtained from
the Columbus Division of Police in another
case led to an overturned murder convic-
tion for Wyman Castleberry, Among the
previously undisclosed records was the dy-
ing victim's description of his assailant as a
short, thin man with no facial hair. Casde-
berry was 5 feet 10 inches tall, weighed 221
pounds and wore a long goatee. The state-
ments of neighbors who said they saw two
or three men who didn't match Castleber-
ry's description walking toward the victim's
apartment immediately before they heard
a gunshot also weren't provided to the de-
fense, nor was information that the state's
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Restrictions Begin
The trend to restrict access to in-

vestigative records in Ohio started in
1994, when the state Supreme Court
ruled in Steckman v.Jackson that police investigative records are ex-
empt from disclosure until all proceedings have been completed.
The court later said that proceedings are not concluded as long
as there is apossibility that they could occur.

For the next several years, most
police departments interpreted the
rulings to mean that records need not
be released until all appeals have been
exhausted. Things slowly began to
change, however, after the Cuyahoga
County Court of Appeals ruled in
Perry v. East Cleveland in 2000 that,
since there is always a potential for
proceedings, case records don't have
to be released until the defendant is
dead. A lot of good it does him then.

This trend struck home last Au-
gust, when the Columbus Division
of Police denied my request for a
homicide file, stating that "homicide
records will no longer be released as
long as an offender is incarcerated."
The department extend~d that policy
to other criminal files when my col-
league, Teresa Edwards, requested
the file of the 1998 burglary case of
Ohio Innocence Project client Troy
Bradford.

Ironically, the same Ohio Supreme
Court that started this trend con-
firmed the value of public-records

star witness was actually the killer.
My experience isn't unique. Pro-

fessional investigators, journalists
and others often use public-records
requests to obtain police investiga-
tive reports in old criminal cases to
free the wrongly convicted as well as
for other purposes. That apparently
hasn't gone over well with many pros-
ecutors and police departments, and
they are now trying to cut off access
to their investigative records. If these
policies had been in effect in the re-
cent past, Jenny Wilcox, Robert Al-
dridge, Wyman Castleberry and other
exonerees would probably still be in
prison.
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requests last year when it ordered
an evidentiary hearing on withheld
records I obtained in a rural Adams
County case. Although the Colum-
bus Division of Police doesn't know
it yet, a new-trial motion should be
filed soon based on the nondisclo-
sure of exculpatory documents in a
murder case that I obtained before
the department stopped releasing
records.

These are just some recent ex-
amples of how public-records re-
quests can help right wrongs in
the state's criminal-justice system.
As more Ohio police departments
deny my request for records, I've
asked myself in frustration, ''What
do the police have to hide?" Then
I remembered that they sometimes
have a lot to hide.

Important records in crimi-
nal cases don't surface at trial for a number of reasons. Police
sometimes deliberately or inadvertently don't forward them to
the prosecutor, but it is more likely that they are withheld by
overzealous prosecutors who don't want to risk having a defen-

dant walk. Sometimes records that
are disclosed aren't mentioned be-
cause defense attorneys overlook or
ignore them. Attorneys later bury
their mistakes when they lose or
throwaway case files. That's why
many investigators reviewing a case
try to get a copy of the full file from
the investigating police department.
They may be out of luck now or
in the near future because of the
restrictive new court rulings or de-
partmental policies that are shut-
ting off access to investigative files
across the country.

/I ••• he (attor-
ney) recom-
mended that
we push for a

law that clearly
states that in-

vestigative f les
are public re-

cords after a reason-
able period of time ... It
won't be easy, but we

have little choice:'

Comments from the
Newspaper

When The Columbus Dispatch pub-
lished an article about the new Co-
lumbus Division of Police policy, I
was pleasantly surprised to see that
of the 53 posted website comments
on the story all but one or two were
critical of the policy. The Dispatch
echoed the readers' comments with



a strongly worded editorial titled, "Open
up: Police should not raise barriers to
public scrutiny."

The police department didn't budge.
Its spokesman said inmates can always
ask the courts to order the release of the
records in their case file. But courts rarely
order the release of old case files without
very strong justification. Since records are
requested in search of that very kind of
evidence, the request is denied because
the requester doesn't already have it.
Catch-22.

Investigators who encounter this stone
wall don't have many options. One is to
take the issue to court. The other is to get
new legislation passed that liberalizes ac-
cess to police investigative files.

When I discussed the option of going
to court with one of Ohio's best public-
records attorneys, he wasn't very optimis-
tic of success. Instead, he recommended
that we push for a law that clearly states
that investigative files are public records
after a reasonable period of time. We are
now trying to round up support to get
such legislation passed this year, if pos-
sible. It won't be easy, but we have little
choice.

James Madison said that, "A popular
government without popular informa-

tion, or the means of acquiring it, is but
a prologue to a farce, or a tragedy, or per-
haps both." Trials in which defendants
are denied evidence that could prove their
innocence are a farce. The denial of ac-
cess to this information to correct such
injustices is a tragedy. Professional inves-
tigators shouldn't let that happen without
a fight. PI

Martin Yant is an author and a licensedpro-
fessional investigator in Ohio who specializes in
investigating possible wrongful convictions. His
investigations have helped free 14 wrongly con-
victed inmates. He can be reached through his
website, www.aceofohio.com or at (614) 481-
1941.
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